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Concord, New Hampshire 


in your letter of April 7. you refer to a ; 
recent request from Morris D. Stein, Esq., for a copy of the report of an =. 
4nvostigation conducted by your Bureau at the MeLcod Company of Nashua. “4 | 
Tho investigation was prompted by the death of an employee of this company || 
alle-odly duo to carbon totrachloride poisoning. Copies of the report have 


" already been given to the Labor Comaissioner ‘and to the Worknen's Compensa= 


tion insurance carricr. You have refuscd to furnish a copy of the report to 


Mr, Stein who represents the widow of the deceased employee in pending pro 


ceedings under the Worlken's Compensation law, Ax a basis for refusal you 
refer to the long established policy of your Bureau relative to roleasing 
copies of occupation health investigation reports. In your letter of April 
7 you advised lir. Stein that the problem has been referred to the Attorney. 
General for comzont. i 
| . # Under your present policy the reports in — 
question may be obtained in either of the two following ways: 


1. tho person desiring a copy of the report may obtain a court 
order requiring its production; or : Te | - 


2. a copy of the roport will be furnished to anyone who first 
obtains the consent of the owner of the premises where the in- 
vestigation is mado. or San ae 
| 7 In lefebvra v. Sommrsworth Show Coe, 93 NoHe 
354, a motion was filed in court requesting discovery of reports contained in 
the files of the Division of Industrial Hygiene. The Supreme Court rejected 
the eentention that the motion constituted a suit against the State and sus- 
tained an order mquiring the production of the reports. While this decisicn 


goes no further than to hold that tho production of state files will be ordered 
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4 behalf of a person establishing an equitable right to information con~ 
tained theroin, the reasoning of the court in arriving at this result should 
be of substantial assistance to you in evaluating the reasonableness of the 


existing practice. 


No essential difference 4s seen detweon 

the records soucht by Mr. Stoin and those involved in the Lefebvre case, 

Thoy are not public records in the sense of records made for the purpose of 
furnishing information to the public as a whole. Ho general right of inspece 
tion exists. In.ordcr to be entitled to.inspsct records of this sort an 
equitable right must be established, Lofebvre v. Sczorsvorth Co., supra 355¢ 
The 4njividual secking 4nspecticn mst show that ho has a degitinate interest 
4n them as contrasted to more curiousity, The following quotaticn from the | 
Lefobvre caso (page 357) would appear to furnish an excellent guide to your 


‘wd 


Huroau in the formation of a policy in cases such as thiss 


"The only interost the stato has in the present con- 
troversy tetucon the estate of theunployoe and the defend- 
_.ant company 4s that justics be dons and to that end that a 
full disclosure of the truth be mado.” 


: Your existing policy does not contemplate 
that all persons dosiring inspection of the records first obtain a court ordor. 
On the contrary by making the racords available to the owner of the inspected 
pronzises and to others with his consent, you rocogize that certain individuals 
pacsess a sufficiont interest in the investigation reports to warrant inspection. 
Jiothin; in the Lofebvro caso requires that a court ordor be obtained prior to 
disclosure of your rocords. Haking the reports available to persons witha — 
legitinate interest in recoiving thom would avoid mmecossary expense of obtaine 
ing a formal court order. a | 


Hovover, your present practice appears 
dofective in one rospect. The ultimate docision as to wheticr or not a court 
order mst be obtaincd now rests with tho owner of the 4Inspected premises, It 
is not scon why his judcnent should bs substituted for the judgment of the 
Bureau of Occupational Health in dotermining «hether or not a person requesting =~ 
inspectien of your records has a lecitinato interest therein. It would seem: | 
your dcpartucnt as custodian of these records should have the final say as to 
whether the person sceking inspection of ths records has a legitimate interest. 


In the final analysis this 4s a matter of 
policy to be determined by your agency. It is hoped that the foregoing will . 
assist you in this respect so as to avoid situations like the present one where 
an individual with a direct interest in the contents of your report 4s denied — 
permission to inspect it because the owner of the inspected premises whose 
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anterosts are obviously adverse refuses to consent to inspection. In other 
words 4t would appoar that Mr. Stoin representing the widow of the deceased 
employee, in the instant case, 18 as much entitled to a copy of the report 


as’ the owner of the 4nspeoted premises or his insurance carrLore i 
Vory truly yours, ; 
| 


- 
Elmer T. que 3 
Ansistant Attorney Oeneral 


| 
ET3/1t Le 4. 
P.S.  Roturned herewith please Lind material forwarded to us in your 
letter of April 7, 1958. | 
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